New hankruptcy legisiation changes creditors’ rights

by Megan G. Heeg

The Bankruptcy Abuse Prevention and
Consumer Protection Act, generally
effective Oct. 17, 2005, primarily impacts
consumer debtors and their attorneys,
adding paperwork and increasing their
costs. However, the Act also affects cred-
itors in many ways. Changes for con-
sumer creditors include the following:

Automatic stay not always automat-
ic. Depending upon the facts, the bank-
ruptcy court's automatic stay is no longer
automatic. For example, there are limits
on the automatic stay for serial filers, for
debtors who fail to timely file and per-
form their statement of intention con-
cerning secured consumer debt, for land-
lords who obtain a judgment for posses-
sion of residential real estate before the

bankruptcy filing
and for creditors
possessing a
security interest in
real estate that
obtained  relief
from a stay in a
prior bankruptcy
case under certain
grounds.
Reaffirmation agreements require
additional disclosures. The creditor
must include specific additional informa-
tion in any reaffirmation agreement,
including the total amount reaffirmed
(including fees and costs accruing up to
the date of disclosure), the annual per-
centage rate and the identity of the prop-
erty subject to the reaffirmation agree-
ment. The agreement also must disclose

the debtor's income and other monthly
expenses and, if this disclosure estab-
lishes that the remaining income is insuf-
ficient to make the required payments,
the agreement will be presumed to pose
an undue hardship on the debtor, a pre-
sumption that must be overcome to the
satisfaction of the court before the agree-
ment can be effective.

Certain creditors subject to claim
reduction. A debtor can ask a court to
reduce a creditor's unsecured claim by
not more than 20% if the creditor unrea-
sonably refused to negotiate a reasonable
allernative repayment schedule proposed
by an approved nonprofit budget and
credil counseling agency if the offer was
made at least 60 days before the bank-
ruptey filing and if the offer provided for
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Supreme Gourt clarifies rules for donning,
doffing required protective gear
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The U.S. Supreme Court on Nov. 8, 2005, clarified when an employee's workday -
and thus the employer's obligation to pay wages - begins and ends.

In Tum v: Barber Foods and IBP Inc. v. Alvarez, the Court attempted Lo beller define
when employees must be compensated for donning and doffing required protective gear
and for wait and walking time associated with the beginning and end of the workday.

In Tum, the Court held that time spent waiting before donning and after doffing
required protective gear is not compensable, as it "always comfortably qualiffies] as a
‘preliminary’ activity" excluded from coverage under the Fair Labor Standards Act. In
Alvarez, however, the Court held that time spent actually donning and dolfing required
protective gear is compensable under the FLSA because the donning and doffing is
"integral and indispensable” to the employees' jobs and therefore a "principal activity"
compensable under the FLSA.

In both cases, the Court held that the time spent walking between the production
floor and the locker rooms in which the gear is stored is compensable, on the grounds
that such time also is integral to the employees' jobs.
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