Employers conducting hackground checks
might face liability under credit report law

by Douglas E. Lee

Many employers seeking to min-
imize liability, improve the quality
of their work force and reduce the
risk of theft and other losses are
conducting background checks on
applicants and employees. Recent
amendments to the Fair Credit
Reporting Act (FCRA), however,
may subject these employers to
unanticipated liabilities.

On its face, the FCRA appears to
apply only to employers who obtain
consumer and credit reports about
employees and applicants. In the
FCRA, however, “consumer report”
is defined broadly to include any
information about a person’s char-
acter or reputation. As a result,
investigations that include compil-
ing driving records, criminal histo-
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ries and bankruptcies may trigger
the FCRA.

The FCRA does not restrict the
ability of employers to perform
their own background checks. Only
employers that use third parties to
conduct all or part of background
checks are subject to the FCRA's
disclosure and notification require-
ments.

Amendments to the FCRA
adopted on November 2, 1998,
clarified these requirements. An
employer that intends to use back-
ground checks prepared in whole
or in part by third parties must sat-
isty the following obligations:

B Disclose in writing to the
applicant or employee that the
employer will be performing a

background check and obtain the
applicant’'s or employee's con-
sent to the background check.
This disclosure must be clear,
conspicuous and provided in a
document that contains only the
disclosure and the consent.

B Within three business days
of taking any adverse action
against an applicant or employee
as a result of information
obtained through a background
check, the employer must give
the applicant or employee notice
(oral, written or electronic) (1)
disclosing that the adverse action
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Gorporations should use corporate names

by Gary R. Gehlbach

One of the primary reasons that business owners incorporale is Lo insulale their
personal asscts from corporate debt and liability. If business owners fail to use the
exact name of the corporation, however, they risk losing that insulation.

The lllinois Appellate Court recently affirmed the principle that personal liability
arises for individual business owners, even if the business is incorporated, when the
corporation does not use its actual corporale name. The exact corporate name,
including the “Inc.” or other corporate designation, should be used whenever and
wherever the business is identified, particularly in advertising and on signs.
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